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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

	STATE OF OREGON,


Plaintiff,


vs.

xxx,x

Defendant.
	)

)

)

)

)

)

)

)

)
	No.  xxxx
DEMURRER TO THE INDICTMENT FOR VIOLATION OF ORS 132.560

(Oral Argument Requested)


COMES NOW the defendant, by and through his attorney, Ryan Scott, and demurs to the indictment, under ORS 135.630, because the indictment violates ORS 132.570.
I.
STATUTORY GROUNDS FOR A DEMURRER BASED ON IMPROPER JOINDER


ORS 135.630 explicitly allows a demurrer to an indictment when the indictment violates ORS 132.560.  
135.630 Grounds of demurrer. The defendant may demur to the accusatory instrument when it appears upon the face thereof:

      (1) If the accusatory instrument is an indictment, that the grand jury by which it was found had no legal authority to inquire into the crime charged because the same is not triable within the county;

      (2) If the accusatory instrument is an indictment, that it does not substantially conform to the requirements of ORS 132.510 to 132.560, 135.713, 135.715, 135.717 to 135.737, 135.740 and 135.743;


ORS 132.560 describes when it is permissible for multiple charges to be brought in a single charging instrument.  It states:

      132.560 Joinder of counts and charges; consolidation of charging instruments. (1) A charging instrument must charge but one offense, and in one form only, except that:

      (a) Where the offense may be committed by the use of different means, the charging instrument may allege the means in the alternative.

      (b) Two or more offenses may be charged in the same charging instrument in a separate count for each offense if the offenses charged are alleged to have been committed by the same person or persons and are:

      (A) Of the same or similar character;

      (B) Based on the same act or transaction; or

      (C) Based on two or more acts or transactions connected together or constituting parts of a common scheme or plan.

II.
INDICTMENT AND FACTS IN SUPPORT


The state has charged multiple crimes in the indictment from multiple incident dates.  There is one count of burglary and one count of kidnapping from an incident on April 24, 2007, and one counts of unlawful use of a vehicle and failure to perform the duties of a driver from a separate and distinct criminal episode on May 1, 2007.  Self-evidently, the crimes from April 24 are not of the same or similar character as the crimes from May 1.  Furthermore, the state is likely to acknowledge that the crimes are not from the same criminal episode.  
Because subsections (A) and (B) do not apply in this case, the appropriate analysis would focus on the phrases “connected together” and “common scheme or plan” in ORS 132.560(1)(b)(C).   There is no connection between the alleged robbery, burglary and kidnapping of Mr. XXXXX and the UUV and Hit and Run one week later.
The Oregon Court of Appeals addressed this question head-on in State v. Johnson, 199 Or App 305 (2005), albeit in the context of a motion to sever rather than a demurrer. 

In Johnson, the defendant was involved in a marijuana manufacturing, which resulted in his affiliation with methamphetamine manufactures.  This in turn led to a methamphetamine-related robbery.   Johnson at 316.  

In Johnson, the state had argued that this relationship was enough to make the offenses of robbery and murder “parts of a common scheme” or “connected together” with the marijuana operation that the statute allowed them to be tried together.  Id.  

The Johnson court rejected this argument. 

To accept the state's position would stretch the meaning of the phrases "connected together" or "common scheme or plan" to a level of generality that equates the expansive standard for relevance in OEC 401, see, e.g., Trook v. Sagert, 171 Ore. 680, 688, 690, 138 P.2d 900 (1943), (evidence is relevant when it "will advance the search for truth" or "throws some light on the issue"), with the connectedness between offenses required in ORS 132.560(1)(b)(C), rendering almost useless the tests in subparagraphs (1)(b)(A) and (1)(b)(B).

Johnson at 316.

The Johnson court noted that the amendments to the joinder statute were intended by the legislature to bring the statute in line with the federal statute on joinder.  Id. at 316-317.  A lengthy analysis of the legislative history can be found in the Johnson opinion.  Id. In particular, the court 

noted that the Ninth Circuit’s interpretation of the federal joinder statute in United States v. Anderson, 642 F2d 281 (9th Cir 1981) was cited by the House Committee on the Judiciary.  Id. at 317.     

Consequently, the Johnson court relied on Anderson as an example of legislative intent of the analogous state statute on joinder.  Id. (See also State v. Meyer, 109 Or App 598, 602-05, 820 P2d 861, rev den, 312 Or 677, 826 P.2d 636 (1991) (federal cases interpreting language of federal rule permitting joinder of offenses are persuasive for purpose of analyzing analogous language under state law).)     

The Johnson court observed:

In Anderson, the court interpreted the three tests encompassed in FRCP 8(a) (and later added to ORS 132.560(1)(b)(A) to (C)) and held that "when the joined counts are logically related, and there is a large area of overlapping proof, joinder is appropriate." 642 F.2d at 284.  [Emphasis added.]

Johnson at 318
.  

In the case at bar, there is very little “overlapping proof.”  Even assuming, arguendo, that there were items in the vehicle that would be relevant to the robberies, this would only satisfy the test for relevancy.  The Johnson court warned against equating the relevancy standard with the requirements necessary to join charges, which impose a much higher burden on the state.  Id. at 316.

CONCLUSION


Because joinder of the offenses from April 24, 2007, and May 1, 2007, violates ORS 132.560, and a violation of that statute is a basis for demurring to the indictment, this court should grant the defendant’s demurrer and dismiss all counts.  

DATED this 29th day of October, 2008.


Ryan Scott, OSB# 95526

Attorney for Defendant

Certificate of Service

On October 27, 2008, a certified true copy of the attached DEMURRER was hand-delivered to Multnomah County District Attorney’s office and left with a person in charge.


Ryan Scott, OSB #95526

Attorney for Defendant

� Furthermore, Mr. XXXXXXXX maintains that the Anderson analysis is consistent with the Due Process requirements of the 14th Amendment of the United States Constitution, and that joinder that violates the Anderson standard would consequently be a violation of Mr. XXXXXXX’s right to due process.  
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