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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

	STATE OF OREGON,


Plaintiff,


vs.

xxxxxxxxx,


Defendant.
	)

)

)

)

)

)

)

)

)
	No.  xxxxxxx
DEMURRER TO THE INDICTMENT FOR VIOLATION OF ORS 132.560

(Oral Argument Requested)


COMES NOW the defendant, by and through his attorney, xxxxxx, and demurs to the indictment, under ORS 135.630, because the indictment violates ORS 132.570.

ORS 135.630 explicitly allows a demurrer to an indictment when the indictment violates ORS 132.560.  
135.630 Grounds of demurrer. The defendant may demur to the accusatory instrument when it appears upon the face thereof:

      (1) If the accusatory instrument is an indictment, that the grand jury by which it was found had no legal authority to inquire into the crime charged because the same is not triable within the county;

      (2) If the accusatory instrument is an indictment, that it does not substantially conform to the requirements of ORS 132.510 to 132.560, 135.713, 135.715, 135.717 to 135.737, 135.740 and 135.743;


ORS 132.560 describes when it is permissible for multiple charges to be brought in a single charging instrument.  It states:

      132.560 Joinder of counts and charges; consolidation of charging instruments. (1) A charging instrument must charge but one offense, and in one form only, except that:

      (a) Where the offense may be committed by the use of different means, the charging instrument may allege the means in the alternative.

      (b) Two or more offenses may be charged in the same charging instrument in a separate count for each offense if the offenses charged are alleged to have been committed by the same person or persons and are:

      (A) Of the same or similar character;

      (B) Based on the same act or transaction; or

      (C) Based on two or more acts or transactions connected together or constituting parts of a common scheme or plan.


The state has charged both Failure to Register as a Sex Offender and Menacing from a single day in _________, 2010.  Self-evidently, Failure to Register and Menacing are not of the same or similar character.  Furthermore, the state is likely to acknowledge that there is no evidence they constitute “two or more acts or transactions connected together or constituting parts of a common scheme or plan.”


Which only leaves whether the Failure to Register and the Menacing counts are “based on the same act or transaction.”  The phrase “same act or transaction” means the same thing under Oregon law as “same criminal episode.”  See State v. Boyd, 271 Ore. 558, 565-66, 533 P.2d 795 (1975) (stating that the phrase "same act or transaction" is synonymous with the "same criminal episode").


In Williamson v. Schiedler, 196 Or App 302, 101 P3d 364 (2004), the court of appeals summarized the law as follows:  

"'Two charges arise out of the same act or transaction if they are so closely linked in time, place and circumstance that a complete account of one charge cannot be related without relating details of the other charge.'" Id. (quoting State v. Fitzgerald, 267 Ore. 266, 273, 516 P.2d 1280 (1973)). It follows that two charges are part of the same criminal episode "'if a complete account of one charge necessarily includes details of the other charge[.]'" Id. (quoting State v. Boyd, 271 Ore. 558, 566, 533 P.2d 795 (1975)).
Williams on at 310-11.
 
            See also State v. Stolz, 106 Or App 144, 148, 806 P2d 715 (1991).    In that case, there was a restraining order that required the defendant to vacate certain premises; when the defendant refused to leave, police officers attempted to arrest him, and he resisted.  106 Or App at 146.  After he was acquitted of criminal contempt for violating the restraining order, he moved to dismiss the resisting arrest charge, arguing that it was based on the same criminal episode under ORS 131.515(2).  The Court of Appeals concluded that the charges were not cross-related under Boyd because the elements of the two charges were different and the facts of each could be proven without reference to the facts of the other.  Id. at 148.  The Court then went on to consider, however, whether there was a single criminal objective underlying the defendant's conduct and concluded that there was not.  Id. at 148-49.    

           In sum, the successive prosecutions in Stolz did not violate double jeopardy because they were not part of the same criminal episode.  For the same reason, had the violation of the restraining and the subsequent resist been joined in the same indictment, that indictment would be subject to this demurrer for the exact same reason. 

            The state may argue, without any authority, that the remedy is severance, not a demurrer to the indictment.  However, the legislature has only authorized severance when the counts are properly joined in the first place.  “If it appears, upon motion, that the state or defendant is substantially prejudiced by a joinder of offenses under subsection (1) or (2) of this section, the court may order an election or separate trials of counts or provide whatever other relief justice requires.”  ORS 132.560(3).  Self-evidently, the counts have not been properly joined under subsection (1) or (2) and the state is not prejudiced.  Consequently, severance is not a remedy.

        But a demurrer is, according to the legislature which, as noted above, authorized as the only remedy for a violation of ORS 132.560, a demurrer to the indictment under ORS 135.630.
DATED this 15th day of August, 2010.


xxxxxx, OSB# 

Attorney for Defendant


Ryan Scott, OSB #95526

Attorney for Defendant
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